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Dutch Government
publishes details
on proposed
changes to loss
set-off rules

On 5 October 2020, the Dutch Government published further details on the
legislative proposals that include a limitation on the annual utilization of tax
loss carryforward for corporate income tax purposes and the extension of the
carryforward term.

The proposed rules

The Dutch Government has proposed a limitation on the annual utilization of
tax loss carryforwards to the first €1 million of taxable profit, plus 50% of the
taxable profit exceeding €1 million. In addition, under the proposed rules, losses
can be carried forward indefinitely.

Background of proposal

The proposed changes target the situation where companies with profitable
activities in the Netherlands may not pay corporate income tax for a prolonged
period, which could be the result of large tax loss carryforward positions.

The proposed measure aims to achieve a more gradual set-off of losses and
consequently more constant corporate income tax revenue.
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Carryforward and carryback

Under the current rules, the carryforward of losses is

limited to six years. This limitation will be eliminated under
the proposed rules (i.e., indefinite carryforward under the
proposed rules). The current one year carryback election will
continue to apply, whereby the annual utilization threshold is
also proposed to apply.

Transitional law; new rules also apply
to old losses
The proposed changes should apply to all tax losses arising

as of 1 January 2022, as well as any tax loss carryforwards
still available at that date.

Interaction with other tax provisions

The proposal considers the interaction with a number

of specific corporate income tax provisions, such as

those governing the inclusion of companies with "latent
liguidation losses" in a fiscal unity, the transitional rules for
foreign branch loss recapture rules, and the transitional
rules regarding holding and financing company losses.

The interaction with e.qg., the liquidation loss rules, other
elements of the fiscal unity regime, reorganization facilities,
etc. is not covered at this stage. Clarification on these points
may follow during the parliamentary process.

Impact on business

"Small” taxpayers may predominantly benefit from the new
rules in view of the €1 million threshold combined with the
indefinite carryforward period. For larger taxpayers, the annual
limitation may result in a (cash-flow) timing disadvantage.
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